
IN THE COURT OF COMMON PLEAS 
SUMMIT COUNTY, OHIO 

MEMBER WILLIAMS, et al., 

Plaintiffs, 
 
v. 
 
KISLING, NESTICO & REDICK, LLC, et al., 

Defendant. 
 

Case No.: 2016-09-3928 
 
Judge: James Brogan 
 
KNR DEFENDANTS’ MOTION TO 
COMPEL DISCOVERY RESPONSES 
FROM PLAINTIFFS WILLIAMS, 
REID, AND NORRIS RELATING TO 
FAILURE TO ANSWER CONTENTION 
INTERROGATORIES 

 
 Now come the KNR Defendants and hereby respectfully request that this Honorable Court 

issue an order compelling Plaintiffs Member Williams, Thera Reid, and Monique Norris 

(collectively “Plaintiffs”) to provide responses to the KNR Defendants’ Interrogatories requesting 

the factual and/or evidentiary basis of the Plaintiffs’ claims. Defendants submitted these 

“contention” interrogatories to determine the facts and evidence supporting Plaintiffs’ claims. This 

type of interrogatory is specifically contemplated and allowed by the Ohio Rules of Civil Procedure. 

The Rules of Civil Procedure more than just allow this type of discovery – the Rules PROHIBIT 

objecting on the basis an interrogatory relates to a “contention” of a party.  

 Despite the express language of the civil rules (and Defendants repeated reminders to 

Plaintiffs’ counsel of the rules), Plaintiffs simply refuse to answer the discovery. Instead, Plaintiffs 

do exactly what the rules prohibit: object on the basis the interrogatories relate to contentions. 

 The Defendants have attempted to resolve this matter without court intervention on numerous 

occasions. (See Correspondence between Defendants’ counsel and Plaintiffs’ counsel, attached 

hereto as Exhibits A - G).  Plaintiffs, however, simply refuse to follow the rules or the case law 

interpreting the rules.  

 In further hindrance of Defendants’ right to know the basis of the claims against them, the 

individual Plaintiffs refused to answer these questions on deposition. The Defendants asked each and 
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every Plaintiff for the facts supporting the class claims for which that Plaintiff is a putative class 

representative. Strikingly, they were unable to articulate the factual basis or evidence supporting 

their allegations. Instead, they claimed their lawyer possessed the information and showed them, but 

they can’t remember what it was.   

 Thus, the Defendants are left with the following circular dilemma: 

1. In written discovery, Plaintiffs refused to answer these questions based on an 
objection specifically prohibited by the Ohio Rules of Civil Procedure; and 

 
2. On deposition, the individual Plaintiffs defer to their lawyer to identify this 

evidence. 
 

 Plaintiffs are not permitted to hide behind their collective “lack of awareness” and use their 

lawyer as a “discovery shield.” The bottom line is that the Ohio rules require these questions to be 

answered. Accordingly, the KNR Defendants respectfully request this Honorable Court to compel 

Plaintiffs to withdraw their objection to the “contention interrogatories” and provide full and proper 

answers to these discovery requests. This Motion is supported by the Ohio Rules of Civil Procedure 

and the attached Memorandum in Support, which are incorporated herein by reference. 

 

   Respectfully submitted, 
 
/s/ James M. Popson     
James M. Popson (0072773) 
SUTTER O’CONNELL CO. 
1301 East 9th Street 
3600 Erieview Tower 
Cleveland, Ohio 44114 
(216) 928-2200 phone 
(216) 928-4400 facsimile 
jpopson@sutter-law.com 
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Thomas P. Mannion (0062551) 
Lewis Brisbois 
1375 E. 9th Street, Suite 2250 
Cleveland, Ohio 44114 
(216) 344-9467 phone 
(216) 344-9241 facsimile 
Tom.mannion@lewisbrisbois.com 
 
 

 R. Eric Kennedy (0006174)  
Daniel P. Goetz (0065549) 
Weisman Kennedy & Berris Co LPA  
101 W. Prospect Avenue 
1600 Midland Building 
Cleveland, OH 44115 
(216) 781-1111 phone 
(216) 781-6747 facsimile 
ekennedy@weismanlaw.com 
dgoetz@weismanlaw.com 
 

 Counsel for Defendants 
 

      

 

  

CV-2016-09-3928 MTCD02/06/2019 16:56:30 PMMICHAEL, KATHRYN Page 3 of 255

Sandra Kurt, Summit County Clerk of Courts

mailto:Tom.mannion@lewisbrisbois.com
mailto:ekennedy@weismanlaw.com
mailto:dgoetz@weismanlaw.com


4 
 

MEMORANDUM IN SUPPORT OF KNR DEFENDANTS’ MOTION TO COMPEL  

I. INTRODUCTION 

 Plaintiffs’ have repeatedly and improperly objected to Defendants’ “contention 

interrogatories.” (See response of various Plaintiffs, attached hereto as Exhibits H-M). However, 

these objections have no basis in Ohio law, which provides that contention interrogatories are a 

“perfectly permissible form of discovery” and that “parties are entitled to inquire to the factual basis 

of a legal claim by means of an interrogatory.” See Nationwide Agribusiness Ins. Co. v. Heidler, 12th 

Dist. Clinton No. CA2015-07-013, 2016-Ohio-455, ¶ 22-24. Moreover, these interrogatories are 

permitted by Ohio Rule of Civil Procedure 33, which expressly prohibits objections based on a 

discovery directed to an opposing party’s contention. Underscoring the negative impact of Plaintiffs’ 

refusal to answer this discovery, the Plaintiffs also either refused or were simply unable to provide 

these answers during their depositions.  

II. FACTS 

 The KNR Defendants have issued discovery requests to each of the Plaintiffs requesting the 

facts and evidence they claim support their allegations. Each and everyone one of these requests was 

met with the following Objection (See Exhibits H-M): 

Plaintiff objects to this contention interrogatory as overly broad and unduly 
burdensome. “[W]hile contention interrogatories are a perfectly acceptable form of 
discovery, Defendants’ requests, insofar as they seek every fact, every piece of 
evidence, every witness, and every application of law to fact . . . are overly broad and 
unduly burdensome.” (citations omitted)). Ritchie Risk-Linked Strategies Trading 
(Ir.), Ltd. v. Coventry First LLC, 273 F.R.D. 367, 369 (S.D.N.Y. 2010). 

 
Further, Plaintiff objects on the grounds that this is not an appropriate time for 
Defendant to serve or for Plaintiff to respond to contention interrogatories. “The 
general policy is to defer contention interrogatories until discovery is near an end, in 
order to promote efficiency and fairness.” Ziemack v. Centel Corp., 1995 WL 
729295, at *2 (N.D. Ill. Dec. 7, 1995). Indeed, “[t]here is considerable authority for 
the view that the wisest general policy is to defer propounding and answering 
contention interrogatories until near the end of the discovery period.” Schweinfurth v. 
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Motorola, Inc., No. 1:05CV0024, 2007 U.S. Dist. LEXIS 98182, 2007 WL 6025288, 
at *4 (N.D. Ohio Dec. 3, 2007) aff'd, 2009 U.S. Dist. LEXIS 8405, 2009 WL 349163 
(N.D. Ohio Jan. 26, 2009). see also Lincoln Elec. Co. v. Travelers Cas. & Sur. Co., 
2013 U.S. Dist. LEXIS 189111, *188-189 (N.D. Ohio Feb. 4, 2013) ( “responses [to 
contention interrogatories] are inappropriate at this early stage of the proceeding.”); 
Hazelkorn v. Morgan, 1980 Ohio App. LEXIS 12762, *3 (Ohio Ct. App., Trumbull 
County Dec. 22, 1980) (“An interrogatory otherwise proper is not objectionable 
merely because an answer to the interrogatory involves an opinion, contention, or 
legal conclusion, but the court may order that such an interrogatory be answered at a 
later time, or after designated discovery has been completed, or at a pretrial 
conference."); Graber v. Graber, 2004 Ohio App. LEXIS 5585, 2004-Ohio-6143, ¶ 
33 (Ohio Ct. App., Stark County Nov. 15, 2004) (same). 

 
Plaintiffs are willing to respond fully to properly formed contention interrogatories at 
such time as discovery is substantially complete.  

 
The Defendants attempted on multiple occasions to point out the error of the Plaintiffs’ 

objection. (See Exhibits A-G). Plaintiffs refuse to follow the rules, however. 

III. LAW AND ARGUMENT 

 “The purpose of the liberal discovery policy contemplated by the Ohio Rules of Civil 

Procedure is the narrowing and sharpening of the issues to be litigated.” State ex rel. Daggett v. 

Gessaman, 34 Ohio St. 2d 55, 56-57, 295 N.E.2d 659, (1973). To this end, Civ.R. 33(B) provides: 

“[A]n interrogatory otherwise proper is not objectionable merely because the 
answer to the interrogatory involves an opinion, contention, or legal 
conclusion …”  
 

 Plaintiffs have put the factual basis of the claims against the KNR Defendants at issue by 

filing their Complaint (now on a Fifth Amended Complaint). As such, the KNR Defendants are 

entitled to inquire to the factual basis of the legal claims at issue by means of an interrogatory. 

Pursuant to the civil rules and the case law construing those rules, Plaintiffs should be forced to 

comply with Ohio law by withdrawing their improper “contention interrogatory” objections and 

providing full and adequate responses to these discovery requests. 
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1. Contention Interrogatories are a “Perfectly Permissible Form of 
Discovery” and Require a Response  

 
 The interrogatories at issue are not properly objectionable on the grounds that they are 

“improper contention interrogatories.” Rather, contention interrogatories are specifically recognized 

as a proper form of discover by the Ohio Rules of Civil Procedure and the case law construing those 

rules. See, e.g., Ohio Civ.R. 33. See also Nationwide Agribusiness Ins. Co. v. Heidler, 12th Dist. 

Clinton No. CA2015-07-013, 2016-Ohio-455, ¶ 22-24, citing Starcher v. Corr. Med. Sys., Inc., 144 

F.3d 418 (6th Cir.1998), fn. 2. 

 Ohio courts uphold the use of the interrogatories at issue in this Motion. For example, in 

Nationwide, the Twelfth District upheld the use of contention interrogatories where one party 

requested the other “to identify the evidence upon which it will base its defenses, affirmative 

defenses, or defenses aware of but not yet pled.” Id. at *24. Therein, the court stated that “[p]arties 

are entitled to inquire to the factual basis of a legal claim by means of an interrogatory.” Id. 

Accordingly, the court held that after putting the information at issue by asserting the defenses in its 

complaint and answer to the counterclaim, the party “now cannot withhold evidence regarding these 

issues. See Civ.R. 26(B)(3).” Id. Moreover, the court continued, stating “interrogatories are not 

objectionable simply because they seek information that might contain an opinion, contention or 

legal conclusion.” (Citations omitted.) Id. Likewise, Plaintiffs put the factual basis of their claims at 

issue by asserting the claims against the KNR Defendants. Therefore, just as the court held in 

Nationwide, the present Plaintiffs cannot withhold evidence regarding the factual basis of their 

claims, as the interrogatories are perfectly permissible. 

 Accordingly, Plaintiffs’ objections are invalid and the Court must order Plaintiffs to respond 

appropriately. 
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 2. Plaintiffs’ objections have no basis in Ohio law, requiring withdrawal. 
 
 Initially, Plaintiffs’ objections lack citation to any applicable Ohio case law. Plaintiffs 

repeated reliance on Hazelkorn v. Morgan is unavailing, as the decision surrounded post-judgment 

discovery and only mentioned the word “contention” during a citation to Civ.R. 33(B), which states, 

in relevant part:  

An interrogatory otherwise proper is not objectionable merely 
because an answer to the interrogatory involves an opinion, 
contention, or legal conclusion, but the court may order that such an 
interrogatory be answered at a later time, or after designated 
discovery has been completed, or at a pretrial conference.  
 

See Hazelkorn v. Morgan, 11th Dist. Trumbull No. 2894, 1980 WL 352316, *1; Civ.R. 33(B); see 

also Graber v. Graber, 5th Dist. Stark No. 2004CA00115, 2004-Ohio-6143, ¶ 34 (similarly deciding 

a completely different discovery issue and only mentioning “contention” while citing to Civ.R. 

33(B)). Plaintiffs’ inability to cite to Ohio cases discussing contention interrogatories demonstrates 

the explicit lack of foundation for their objection in the present forum. 

 Further, Plaintiffs’ objections are improper to the extent that each rests on federal court 

holdings interpreting federal law. Specifically, Plaintiffs’ cite to Ritchie Risk-Linked Strategies 

Trading (Ireland), Ltd. v. Coventry First LLC, 273 F.R.D. 367, 369 (S.D.N.Y.2010), Ziemack v. 

Centel Corp., N.D.Ill. No. 92 C 3551, 1995 U.S. Dist. LEXIS 18192, at *4-7 (Dec. 6, 1995), and 

Schweinfurth v. Motorola, Inc., N.D.Ohio No. 1:05CV0024, 2007 U.S. Dist. LEXIS 98182, at *10-

14 (Dec. 3, 2007), each of which apply Fed. R. Civ. P. 33, rather than Ohio Civ.R. 33. Moreover, 

Plaintiffs’ citation to Lincoln Elec. Co. v. Travelers Cas. & Sur. Co., N.D.Ohio No. 1:11CV2253, 

2013 U.S. Dist. LEXIS 189111, at *1 (Feb. 4, 2013) is misplaced, as the opinion does not even 

mention contention interrogatories.  
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 Finally, Plaintiffs repeated reliance on Schweinfurth during correspondence with counsel for 

the KNR Defendants holds no weight in this case. First, Schweinfurth does not opine on the Ohio 

Rules of Civil Procedure and is not an appropriate basis for objection in this lawsuit. Schweinfurth v. 

Motorola, Inc., N.D.Ohio No. 1:05CV0024, 2007 WL 6025288, aff'd as modified, N.D.Ohio No. 

1:05CV0242009 WL 349163. Second, Schweinfurth did not rely on any Ohio precedent—state or 

federal— when creating its contention interrogatory analysis. Instead, the opinion relies entirely on 

non-Sixth-Circuit federal district court holdings, which are not applicable to this case. Id. at *4. 

Third, since the decision in 2007, no court has relied on Schweinfurth’s contention interrogatory 

analysis under the Federal Rules of Civil Procedure. Finally, Sixth Circuit precedent suggests that 

Schweinfurth was improperly decided, as the Sixth Circuit has stated that “[t]he general view is that 

contention interrogatories are a perfectly permissible form of discovery, to which a response 

ordinarily would be required.” (Citations omitted.) Starcher v. Correctional Med. Systems, Inc., 144 

F.3d 418, 421 (6th Cir. 1998), aff'd sub nom. Cunningham v. Hamilton Cty., Ohio, 527 U.S. 198, 

119 S.Ct. 1915, 144 L.Ed.2d 184 (1999).  

 Therefore, given the utter lack of support in both Ohio and the Sixth Circuit, Plaintiffs’ 

objections stating that contention interrogatories are improper and do not require a response are 

completely inappropriate and must be withdrawn. Rather, the Plaintiffs’ obligations in responding to 

discovery are governed by the Ohio Rules of Civil Procedure and the case law construing those 

rules. Civ.R. 33(B) specifically authorizes contention interrogatories and requires the interrogatories 

be answered within 28 days just like any other interrogatory, absent a Court Order to the contrary. 

No such Order exists in this case and the Plaintiffs’ must provide adequate responses immediately. 

 Moreover, Plaintiffs’ eleventh-hour claim that the Interrogatories at issue are unduly 

burdensome is also unavailing. The simple fact that the interrogatories request Plaintiffs’ to identify 
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the factual basis of the claims they have brought against Defendants in this case does not ipso facto 

make the interrogatory unduly burdensome, and Plaintiffs have not articulated what actual burden 

exists in providing a response. This case has lingered for over two-and-a-half years, and Plaintiffs 

have had ample time to investigate and uncover the facts underpinning the legal claims they have 

brought, and no burden could seemingly exist by identifying those facts in response to the 

interrogatories at issue here.     

V. CONCLUSION 
 
 Plaintiffs’ refusal to adequately respond to “perfectly permissible” interrogatories under the 

guise of meritless objections must end. Accordingly, for the reasons stated, the KNR Defendants 

respectfully request the Court to enter an Order compelling Plaintiffs to adequately respond to the 

Interrogatories and requiring Plaintiffs to withdraw their baseless “contention interrogatory” 

objections.  

 

   Respectfully submitted, 
 
/s/ James M. Popson     
James M. Popson (0072773) 
SUTTER O’CONNELL CO. 
1301 East 9th Street 
3600 Erieview Tower 
Cleveland, Ohio 44114 
(216) 928-2200 phone 
(216) 928-4400 facsimile 
jpopson@sutter-law.com 
 

 Thomas P. Mannion (0062551) 
Lewis Brisbois 
1375 E. 9th Street, Suite 2250 
Cleveland, Ohio 44114 
(216) 344-9467 phone 
(216) 344-9241 facsimile 
Tom.mannion@lewisbrisbois.com 
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 R. Eric Kennedy (0006174)  
Daniel P. Goetz (0065549) 
Weisman Kennedy & Berris Co LPA  
101 W. Prospect Avenue 
1600 Midland Building 
Cleveland, OH 44115 
(216) 781-1111 phone 
(216) 781-6747 facsimile 
ekennedy@weismanlaw.com 
dgoetz@weismanlaw.com 
 

 Counsel for Defendants 
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CERTIFICATE OF SERVICE 
 

I certify that a copy of the foregoing was filed electronically with the Court on this 6th day of 

February, 2019.  The parties may access this document through the Court’s electronic docket 

system.  

 
 /s/ James M. Popson     

James M. Popson (0072773) 
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